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The Bar &xaminers and the Courts 


The necessity for close cooperation between the bar examiners, the law 
schools and the courts has been constantly stressed by The National Conference 


of Bar Examiners. 


The situation in California, which ts referred to in an 


article in this tssue, has arisen largely because the court there was unfamiliar 
with the practices and standards of the bar examiners, and did not know the 
quality of legal education which many schools in the state were giving. It is 
almost unheard of for a court to interfere with the findings of an administrative 
agency where there ts no showing of fraud or collusion, and the situation in 
California, which ts very unfortunate from the viewpoint of public confidence 
in the bar examinations, would doubtless not have arisen if the court had been 


in close contact with the examiners. 























Let the National Conference Investigate the 
Character of Foreign Attorneys 


BY WILL SHAFROTH 


Statistics gathered from the examining boards of the various states 
show that, during the decade from 1920 to 1930, 8,708 attorneys were 
admitted on motion, in the United States, by virtue of their former admis- 
sion to practice in the states from which they came. In the year 1932 there 
were 634 admissions of this character. Obviously the problem of checking 
up on these attorneys and finding out about their character is an important 
one. My thesis is that this investigation should be delegated to a central 
agency and that The National Conference of Bar Examiners is the logical 
organization to undertake this work. 


As brought out in the round table discussion at Grand Rapids, portions 
of which are reprinted in this issue, it is exceedingly hard for the secretary 
of a state board of examiners, on whom this work of finding out about 
applicants from other states usually rests, to get full and accurate infor- 
mation. He does not have a constant contact with other states. As was 
pointed out at the round table, his work usually consists of writing to the 
secretary of the board of the state from which the applicant comes, or 
to the clerk of the supreme court, and the response which he gets is 
usually only that there is nothing in the records of the board or the court 
to indicate that the man is not of good character. The National Confer- 
ence, on the other hand, is in constant touch and communication with all 
state boards. If such a function were delegated to it, it would become one 
of its most important duties. The Conference would establish sources of 
information in all of the states supplementary to the official reports it 
would get from the boards and character committees. 


It was suggested in the discussion at Grand Rapids that there are 
many different lines of attack on this problem. Officially there are the 
reports from bar examining boards and character committees. Many other 
sources of information are available and might prove more valuable. The 
law schools can be counted on to cooperate fully in this, as they have in 
other respects in the past, and, through their students, they cover most 
states very thoroughly. Martindale’s legal directory very often has infor- 
mation not contained in its printed book, and I feel sure we could obtain 
the cooperation of that agency. Officials and members of the American 
Bar Association would also be useful, including the General Council, 
the State Councils, the Association committees, and even members 
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of the organization holding no official positions. State and local bar asso- 
ciation officers should be very helpful. Possibly, also, confidential 
investigations which are made for insurance companies, retail credit 
organizations and lodges of various kinds could give supplementary infor- 
mation. 


The National Conference already has a file in which is listed attor- 
neys who have been disbarred in the various states, and some of the bar 
examining boards are availing themselves of this service. A logical 
extension of it is the furnishing of complete information as to character. 
Within a short time a technique for making a thorough investigation 
would be developed, and, with the contacts which the central office already 
has, the information should be much fuller than that which is now obtained 
by most state boards. 


A necessary essential to the effective performance of this work is 
that it be properly financed. This could be done very easily by the pay- 
ment of a fee of twenty-five dollars to The National Conference by every 
attorney applying for admission on motion. Fortunately, the fees which 
this class of applicants has to pay at the present time is relatively low, 
in the majority of states not over fifteen dollars. In Idaho the fee is 
$32; in Nevada, Oregon and Washington it is $50; and in California it 
is $100. In cases where a fee of fifty dollars or more is already being 
charged, authority could be obtained by the board to pay twenty-five 
dollars from the fee to The National Conference. In other states twenty- 
five dollars could be added to the fee already charged and this amount 
could be remitted for the purpose of conducting the character investigation. 
In some cases, where the admission fee is now fixed by statute, an act of 
the legislature might be necessary, but in the majority of instances the 
supreme court or the board of bar examiners itself would have the power 
to make the change. The plan here proposed is one which has been used 
very successfully by the National Association of Boards of Pharmacy. 


Requiring an additional twenty-five dollar fee from the attorney 
who comes from another state is not of itself objectionable. If the 
applicant is too poor to pay this fee, he always has, of course, the option 
of taking the examination with the regular candidates, for the much 
smaller fee which they pay. In actual practice, however, it would be 
found that this would very rarely be resorted to by a lawyer who was 
qualified to be admitted on motion. Furthermore, the attorney who, after 
five to ten years of practice, is not able to pay a fifty dollar or a hundred 
dollar license fee is not generally of the type who forms a very desirable 
addition to the bar. The exceptional case where this works a real 
hardship must yield to the general good. 
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For these reasons, there should be very little difficulty in convincing 
the court of the wisdom of this step. Moreover, it would do away with 
the necessity which now exists for the national organization of the bar 
examiners of this country to go around with a tin cup asking for con- 
tributions from the states. Many of the states have thus far taken no 
part in financing the bar examiners’ organization. Over a two-year 
period thirteen states have furnished $1,700 to the Conference. This roll 
of honor includes the following jurisdictions: California, Connecticut, 
Delaware, Idaho, Montana, Nevada, North Dakota, Oklahoma, Oregon, 
Pennsylvania, Rhode Island, Texas, and Utah. Had it not been for the 
generosity of The Carnegie Foundation, it would have been impossible to 
carry on the work which has been done. The suggestion here made not 
only provides a vastly improved system of reporting on the character of 
foreign attorneys but also provides a vehicle for adequately financing The 
National Conference of Bar Examiners. 





California Supreme Court Holds Hearing 
on Bar Examinations 


Complaints made to the Supreme Court, chiefly by unsuccessful candi- 
dates, about the August, 1933, bar examination in California resulted 
in an order by that court to the Board of Governors and The Committee 
of Bar Examiners to show cause why the examination papers of the un- 
successful applicants in that test should not be reexamined. The results 
of the examination were as follows: 





Percent Percent 
Total Passed Passed Failed Failed 
Number examined ........................ 831 263 31.6% 568 68.4% 
Number not previously examined 528 243 46. % 285 54. % 
Number previously examined ...... 303 20 6.6% 283 93.4% 
Number from A. B. A. schools 
in Caltormia® .................. me 169 122 72. % 47 28. % 
Number from other law schools.... 568 133 23.4% 435 76.6% 
Number from correspondence 
UNI ccictislectaaniieececesieanre pended 42 2 4.8% 40 95.2% 
Number—law office study-...........- 25 5 20. &%& 20 80. % 
Number—-private study ................ 23 0 0. % 23 100. &% 
Number—unelassified —................ 4 1 25. &% 3 75. % 
*Schools approved by the American Bar Association. 


The order was entered before the court officially consulted The Com- 
mittee of Bar Examiners and was in the following words: 
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IN THE MATTER OF AN INVESTIGATION OF THE CONDUCT OF THE 
EXAMINATION FOR ADMISSION TO PRACTICE LAW. 


By the Court: 


Petitions having been filed in this court complaining of methods pursued by 
the committee of Bar Examiners of the State Bar in conducting examinations for 
admission to practice law and particularly with reference to the examination held 
by said committee on the 21st, 22nd and 23rd day of August, 1933, and of the 
results of said examination as announced by said committee and the board of 
Governors of the State Bar, and 


It having appeared in open court on the 15th day of November, 1933, in con- 
nection with the admission to practice law of successful applicants at said examina- 
tion, that the percentage of applicants who failed to pass said examination was 
apparently so disproportionate to the number of successful candidates, to-wit: 
approximately 68 per cent of unsuccessful applicants out of a class of about 850 
persons taking said examination; and it appearing from the foregoing facts that the 
public interest in the premises is affected to a considerable degree, and that an 
investigation by this court of the methods pursued by the board of bar governors of 
the State Bar and the committee of bar examiners in conducting said examination 
is deemed advisable, NOW, THEREFORE, 


It is ordered that the board of governors of the State Bar and its committee 
of bar examiners be and they are hereby directed to show cause before this court 
at its court room in the State building in San Francisco, California, on the 12th 
day of December, 1933, at 10 o’clock a. m., why an order should not be made 
requiring a re-examination of the examination papers of all unsuccessful applicants 
at said examination. * * * (A list of certain information concerning the examination, 
which the board of governors is required to furnish to the court, follows.) 


At the hearing, which was held on December 12, thirty-three candi- 
dates sought permission to be heard and almost an equal number of briefs 
were filed by them and various amici curiae. 


One of the main lines of attack on the Committee was the accusation 
that it was attempting to control the overcrowded condition of the bar 
by means of the examination. Mr. Bartlett, chairman of The Committee 
of Bar Examiners, stated that the Committee was primarily interested in 
perfecting an examination that would select the qualified from the un- 
qualified applicants and denied any attempt on the part of the Committee 
to indirectly establish a quota. 


Some members of the court objected strenuously to the difficulty of 
the examination. Judge John Preston stated that in his opinion half of 
the lawyers of the state could not have passed the August examination 
and expressed his opposition to the essay-type questions. 


The Supreme Court has taken the matter under advisement. 
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The Bar Examination System in California 


Excerpts from That Part of the California Survey of Legal Education and 
Admissions to the Bar Dealing with the Bar Examinations 


* * * * * 
The Preparation of Questions 


Seventy-one preliminary questions were prepared for the February, 
1933, examination, from which 42 were selected. A great part of this 
work was done by the chief draftsman, a 1926 graduate of the Harvard 
Law School and now practicing in California. * * * 


The questions covered 22 subjects, and with each question an analysis 
was submitted showing the points involved in each question, accompanied 
by a short supporting statement and citation of authorities as to the 
law involved. 


All of these questions were gone over by the chief draftsman, and 
then a mimeographed copy of the questions and analyses were sent out 
to each member of the Committee of Bar Examiners, with the request 
that he send in comments with reference both to the question and the 
analysis and his opinion as to which questions of those submitted in each 
subject were preferable. These comments, as well as the preference of 
the individual examiners, were then mimeographed and sent to the mem- 
bers of the Committee prior to its being called together in San Francisco. 


This conference took place on the fourth of February and was attended 
by the Survey Committee. Each examiner had with him his draft of the 
71 questions, analyses and comments, constituting a folder of 200 mimeo- 
graphed pages. During the all-day session, each question as to which 
comments had been made was discussed separately. Thirty-three long- 
form or essay-type questions and nine short-form questions were finally 
selected from those submitted. Upon a question being presented for dis- 
cussion, each member expressed his opinion concerning it, criticized it, 
or made suggestions with reference to it. The grounds on which particular 
questions were eliminated were in general that they were “too hard,” 
“too technical” or “not practical.’”” Seventy short-form questions to be 
given in a separate examination to attorneys from foreign jurisdictions 
were also presented, but little time being spent in consideration of them 
as compared with the questions for student examination. 


Following this meeting, the selected questions, with such changes 
as had been agreed upon, were printed for use at the examination. 
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How the Examination Is Given 

* * * The applicant’s number was printed in a perforated square 
in the upper right-hand corner of each examination book. The candi- 
dates were instructed not to write either their names or numbers 
on any part of the books. When the examination was over, all books 
were renumbered with a duplicate numbering machine, the new number 
being stamped both in the perforated square containing the application 
number and on the front cover of the book outside the perforated square. 
A master list was made by the executive secretary and his chief deputy 
showing both the new and the old numbers, and the perforated square 
was then torn off the front cover of each book, leaving only the new 
number on the book. The renumbering was done by assigning alternate 
numbers to books from the north and from the south, with the result 
that it would be impossible for any reader to tell from which section 
of the state a particular book came. * * * 

This system assures complete anonymity of the candidates. The 
readers who mark the examination and those who review the borderline 
cases have no possible means of knowing whose paper they are marking. 
They have no way of determining the school from which the applicant 
comes nor what his general education or legal training have been. They 
only know that they are marking a book with a certain number on it. 
By this system it is not even possible for the candidate to notify a par- 
ticular reader what his number is since the applicant himself does not 
know it, the book when it reaches the reader bearing a different number 
than that assigned to the candidate in the examination. 

It is difficult to conceive of a plan by which there could be a greater 
assurance of impartiality on the part of the readers, as no reader knows 
or can know whose book he is marking. This knowledge is contained 
only in the master list which is under the sole control of the executive 
secretary of the State Bar and is carefully kept by him under seal in 
his safe until, in the presence of the Committee, he breaks the seal and 
the marks assigned by the various readers are placed opposite the names 
of the candidates who now, for the first time, are identified. 


The Examination Questions 

The examination books are printed and contain the questions on 
the inside of the front and back covers with 12 pages on which to write 
the answers. Either three or four of the long-form or essay-type questions 
are contained in one book and either three or four books must be answered 
in each three-hour session. 

The February, 1933, examination consisted of 42 questions. Of 
these, 33 were the essay-type or long-form questions, and 9 short-form 
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questions. Of the long-form questions 9 were optional questions here- 
after referred to. 

The essay-type questions consist of a hypothetical case generally 
involving at least two or three principal points of law requiring careful 
analysis and calling for a ruling on the law, together with a full dis- 
cussion of the problem. Most of the short-form questions were subdivided 
into a number of brief questions asking for factual information, rules 
and definitions, and calling for concise answers of recommended length 
not to exceed three lines to a sub-question. The questions on Procedure 
and Practice were divided into 15 subdivisions; questions on the Use 
of Law Books, Legal History and Legal Ethics, into ten sub-questions 
each. One question called for the drafting of a complaint on a given set 
of facts and three other questions were divided into two parts each and 
devoted to the subject of Use of Law Books, Legal History and Legal 
Ethics. 

There were three groups each containing three long-form questions, 
known as optional essay type questions because the student was given 
the choice of any two of the questions in each group of three. 

The question on drafting was given a valuation of 100, the two 
questions on Pleading and Practice 50 each, and the other six questions 
either 20 or 30 each, making a total for these nine questions of 350 points 
out of the grand total for the examination of 3,350 points. For the 
entire 42 questions, three days were given with two three-hour sessions 
each day, or an average of approximately 25 minutes to a question. * * * 


How the Examination Papers Are Marked 


The marking of the February, 1933, examination papers was done 
in the first instance by 17 readers appointed by the chairman and vice- 
chairman of the Committee of Bar Examiners with the -advice and 
assistance of the executive secretary of the State Bar. These readers 
have been in practice an average of about six years. 

Following the assignment of questions to individual readers,—gener- 
ally three long-form essay-type questions to a reader,—each was asked to 
prepare an analysis of the points which he considered to be involved in 
each question. The draftsman who prepared or revised the majority of 
the questions then had a separate conference with each reader, in which 
the analyses prepared by the reader were compared with the one pre- 
pared and submitted by the draftsman to the Committee of Bar Exam- 
iners before the questions were selected. Differences were ironed out, 
grading was discussed to some extent, and the reader was given 30 sample 
books, picked at random and containing the questions he was to grade. 
After tentatively marking these books, he then had a further conference 
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with the draftsman. Following that a general meeting of all readers 
was called, at which several members of the Committee of Bar Examiners 
were present. At this meeting any difficulties encountered by the readers 
in the grading of the first 30 books were discussed, and detailed mimeo- 
graphed instructions with reference to marking were given to each 
reader. 

A period of five weeks was allowed for grading by each reader of 
the 510 books. Most of these books, as already stated, contained three 
long-form questions. At the end of the five-weeks’ period, all books had 
been returned by the readers, showing the total mark for each book 
and the mark on each question on the basis of 100 points to each of the 
long-form questions and a smaller amount on the short-form questions. 
The marks on the various books as returned by the readers were care- 
fully tabulated on official charts and checked and rechecked and the marks 
totaled. The candidates having attained an average of 70 percent or 
better, 2,345 points in the whole examination out of a possible total of 
3,350, were declared to have passed. 


The Review 


Since February, 1932, a review of borderline cases has been estab- 
lished. This is on the theory that exact mathematical accuracy is not 
possible, and that if an applicant gets a score fairly close to the passing 
mark, he is entitled to have his paper re-read, to determine whether the 
original grading may have been, in his case, so strict as to work a hard- 
ship upon him as compared to those who in the original grading were 
placed in the passed group. * * * The regular procedure, as operated for 
the February, 1933, examination was as follows: 

Three reviewing readers were appointed. None of them had par- 
ticipated in the first reading of the February papers but all were readers 
of experience, two of them having reviewed previous examinations. The 
entire examination of each of the candidates within the reviewing range, 
that is 65 to 70 percent, was read by two of these three reviewers. From 
a reading of the whole paper they determined whether or not the candidate 
was entitled to receive a higher total grade than he had received. In case 
both reviewers reading the examination of a particular candidate agreed 
that he was not entitled to receive a higher total grade or was entitled 
to receive a passing grade, that decision (in the latter case with a recom- 
mendation as to the particular grades to be raised) became the recom- 
mendation of the reviewers. In case they disagreed, they conferred con- 
cerning the paper in dispute and attempted to come to an agreement. If 
they were unable to agree, the paper went to a third reviewer who then 
concurred with one or the other of the two reviewers, thus determining 
the recommendation of the reviewers. 
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The Problem of Character Examination 


Excerpts from a Round Table Held in Grand Rapids on August 29, 
1933, in Connection With the Annual Meeting of The National 
Conference of Bar Examiners. 


CHAIRMAN A. G. C. BIERER, JR., of Oklahoma: 


The subject assigned this evening for the discussion of this group is 
Character Examination. While that is probably the most important thing 
that we have to determine about our applicants, it is, as we all know, the 
thing about which we know the least from a scientific standpoint. The 
very statement of that field rather assures us that we will not get any 
simple and final answer to the problem laid before us. We all know, 
from long experience in wrestling with the question, that unfortunately 
there seems to be no established way to diagnose the uttermost reaches 
of character of a particular applicant and know just what we may expect 
of him in the years to come. 


The old historic method is, of course, familiar and is one which saves 
wear and tear on the board of examiners. The character committees 
get affidavits from one or two or three or some specified number of prac- 
titioners in his community and probably some outside lay affidavits as 
to his background, which cause us to believe that his career will be all 
sweetness and light and that we will never see him before the grievance 
committee. 


By all odds, the thing that we would rather find out in our business 
of examining applicants for the bar is some way to know and measure, 
and accurately record just the particular responses of the individual to the 
economic pressure that he will have to meet in the years to come. 


Some of our members who have given a world of thought to this 
matter tell us, perhaps a little too cynically, that character is directly a 
matter of response to the economic pressure that the individual has to 
undergo, that we may put the same individual in simple surroundings, 
where his needs are regularly filled, and that while he may never rise to 
fame or wealth or greatness, he will have a competency and his character 
will always be spotless; and we may put the same individual in a complex 
surrounding where the economic strife that he has to go through for a 
living presses particularly hard upon him, and his protective barriers will 
break down and we will have an undesirable character instead of a de- 
sirable character. 
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Some particular jurisdictions have, we think, gone farther than 
others in experimenting with this problem. They have given, somewhat 
at least, more scientific consideration to the problem of character exam- 
ination than most of us have given. They have localized, in a large 
measure, the problem of examination of character of our applicants and 
sought to find out to the greatest possible degree what his own community 
knows about the particular applicant when he comes before their board. 
I suggest that any system finally developed to examine character must turn 
in large measure upon such close, intimate, home inspection of the indi- 
vidual. Even that kind of inspection so far has been rather undefined 
as to objectives, and the idea of good, moral character has been taken as 
a broad and sweeping term, indicating that on one side of the bright line 
we have the sheep and on the other side the goats. 


We are just beginning, I think, to examine into those qualities which 
go to make up character in the prospective member of the bar. We are 
just beginning to look somewhat beyond the ordinary question of the 
probability as to whether he will lie or steal, and to see whether he has in 
his makeup those particular qualities of character which will probably in 
the years to come make him a good advocate and defender of his client’s 
interest, instead of a bad one. 


Among the states which have gone farthest I think, as generally 
recognized among bar examiners, in the matter of the development of a 
real examination localized and more thorough than the usual one, and which 
reaches closer to the scientific method than the old-style plan, is the State 
of Pennsylvania. (For a discussion of the Pennsylvania plan of character 
examination, see the following references: John B. Gest, “Character 
Investigation, A Discussion of the Pennsylvania System,” The Bar Exam- 
iner, Vol. II, No. 2, p. 51; George F. Baer Appel, “The Pennsylvania 
System,” The Bar Examiner, Vol. III, No. 1, p. 10.) 


* * * * * 


Mr. D. L. Morsk, of Minnesota: Sometimes we have a rather inter- 
esting consideration as to character. About a year ago we had a young 
fellow who had applied for admission. He gave this information in his 
questionnaire. When he was about seventeen years of age, his first year 
in college—it was a small college—one of the college buildings had burned. 
It was an old building and happened to be well insured, so the college 
didn’t sustain any loss. This boy belonged to a fraternity that had a 
fraternity house, an old building which was insured. Some of the boys 
conceived the idea that if their fraternity house would burn down they 
could make something and build a nice new one. So some of the boys 
actually burned the thing and were convicted of arson. This particular 
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lad was sentenced to a reform school. After about six months he was 


pardoned. 


When he applied for admission to the bar of Minnesota, he was about 
thirty-five years of age. He came from a very good family, a fine family, 
and we could find nothing derogatory to his character after that incident. 
Some of the members of the Board took the view that because of his youth 
it was really more of a thoughtless, boyish prank than any real defect 
in character. Some of the members of the Board thought it didn’t look 
very well to admit a man to the bar who had been convicted of arson. 
We had quite a discussion on the matter. We finally recommended him 
for admission, and he was admitted. 


JUDGE JAMES F. AILSHIE, of Idaho: You proceed on the same theory 
that we do, that a man has a right to reform. 


Mr. GEORGE F. BAER APPEL, of Pennsylvania: It is too bad we don’t 
have a qualified admission. You wouldn’t have to go through the 
laborious procedure of going through the Board of Censors, but you could 
withdraw the certificate if he showed any signs of burning buildings again. 


JUDGE JULIAN SHARPNACK, of Indiana: I would like to have a general 
idea of what will disqualify a man under that system. How might those 
questions be answered? You said it would result in his being denied 
admission. 


Mr. Morse: We don’t try to follow any set rule. We consider each 
case on its own merits. As I say, unless the secretary has learned some- 
thing that he thinks ought to come to the attention of the Board, the 
applicant’s qualification as to character isn’t considered by the Board as 
a whole at all. The case is considered from all its angles and we consider 
how it affects his qualifications as a lawyer, particularly character qualifi- 
cations, and draw our conclusions and act on any particular case without 
trying to follow any particular rule. 


Mr. APPEL: It seems to me the question is: We want to know the 
character of the applicant. Where are you going to get the information? 
I don’t put much reliance upon the answers of the applicant himself as 
determining what his character is, because he is certain to try not to give 
himself away, but you can get the candidate to give you certain informa- 
tion as to where you can go yourself and find out about him. But unless 
you make some effort to find out from other people, it seems to me useless 
to ask an applicant to answer any questions at all, because at every op- 
portunity he will answer them the way he thinks they should be answered. 


CHAIRMAN BIERER: It is quite obvious that the one who knows how 
to answer has a great advantage. If he is smart enough to know what 


61 














the answer ought to be, if his character is of that kind, undoubtedly he 
will give it. 

Mr. APPEL: Ask the applicant facts and then get your opinions from 
other people. 


JUDGE SHARPNACK: Suppose you make your separate investigation 
and somebody tells you that he thinks this fellow is unfit, that he is 
dishonest. Maybe they say he has been convicted for something involving 
moral turpitude. What do you decide about that? 


Mr. APPEL: If he has been convicted of something that you feel is 
such that a lawyer should not be convicted of it, he should not be admitted. 
Stealing, for instance, would seem to be pretty obvious. 


JUDGE SHARPNACK: Supposing the stealing was like the burning 
prank? For instance, we had one young fellow who stole some gasoline 
with another youngster. 


JUDGE AILSHIE: It seems to me that if a man has been convicted of 
larceny, of course, that constitutes moral turpitude, and you wouldn’t in 
that case want to admit him. 


Mr. APPEL: I know of one case where a girl was applying for ad- 
mission and she had testified in some case as a notary public to the execu- 
tion of a deed, as to whether the man was at the time competent and 
knew what he was doing. The decision of the jury I believe was that the 
man was competent, but we talked to the judge who heard the case and 
he told us that, in his opinion, this testimony of this woman was entirely 

unreliable, and on that basis the County Board refused to admit her. 


JUDGE AILSHIE: Do you think they should have done so after the jury 
acquitted him and took her word? 


Mr. APPEL: I think so. I think very often the judge is in better 
position to know. Perhaps the jury might not have determined from that 
particular point. She may not have been the only witness. On the basis 
of the fact that he thought she was unreliable, the County Board turned 
her down. 


Our rejections come mainly from cases of a bootlegger’s son or a 
bankrupt’s son who changes his father’s books and goes out and testifies. 


JUDGE AILSHIE: We have disbarred them after they are convicted 
for larceny or a similar offense, without any further ceremony. But as this 
gentleman back here says, you can find almost anyone has an enemy who 
may say he thinks he is a thief or a liar or a crook. But it has to be very 
concrete before we reject him. 
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Mr. APPEL: There are, of course, investigators. When you are ask- 
ing the sponsor for his opinion, at the same time you are appraising the 
sponsor and deciding how much his opinion is worth, just as you would 
any man whose opinion you asked on a subject. 


On our citizen’s questionnaire we have on the face: “This is sent 
by us directly to the citizen. It is not taken around by the candidate to 
his house.” 


JUDGE AILSHIE: Our Board is an organized bar and we have three 
commissioners who have the sole right to examine applicants for admis- 
sion. We send around applications, practically as you read here, and 
also we have four references. But our applications are not made until after 
the man has studied law and equipped himself so he thinks he can take 
the examination. Then he makes application at least thirty days before 
the date of the meeting, or the examination. 


Mr. APPEL: It seems to me, no matter how poor a character a boy 
has, he ought to be told before he starts out to study law and spends 
money—not only his own but usually his parents’—to educate himself in 
law, that he should not go any further. I think it is a little unfair to let 
him come to the final point and then tell him, “You are not fit to be a 
member of the bar.” 


JUDGE AILSHIE: We have turned down but one case on that account 
in our experience, and that was some fellow who came from out of the 
state. As a general thing, in the rural and semi-rural districts I don’t 
think young men go to law schools and spend their money and time and 
their parents’ money unless they are of a pretty fair character. 


Mr. APPEL: That is not our experience and it is certainly not the 
experience in the urban districts. 


JUDGE AILSHIE: Of course, you have your big cities. 
Mr. APPEL: Even in the middle-sized counties, it is not always so. 


We have a statement on our application assuring the citizen that the 
information he gives will be kept confidential. If the applicant is rejected 
because of something the citizen says, he is merely told he has not come 
up to our standard. He is not told whether any particular man said any- 
thing against him or not. 


JUDGE AILSHIE: Do you have difficulty in getting the questions 
answered by the references he gives? 


Mr. APPEL: No, we have no difficulty. 


JUDGE AILSHIE: We have found people very good about answering 
questions. We seldom fail to get an answer. 
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Mr. DEAN R. DICKEY, of California: Suppose you decide this man 
hasn’t the necessary moral character, and the man thinks he has. Does 
he take it to the Supreme Court? 


Mr. APPEL: He can appeal to the Supreme Court, and he files his 
appeal and brief and sets forth anything he thinks of, puttng in every 
letter of recommendation he possibly can. Then we file a report, attaching 
a copy of the County Board’s report, stating why in our judgment this 
man should not be admitted. 


Mr. DICKEY: Is there any tendency on the part of the Supreme Court 
to put the burden on you to show the lack of moral character, or does it 
put the burden on him to show his good moral character and overcome 
your opinion? 


Mr. APPEL: I think the tendency heretofore has been to require the 
Board to show some reason why the applicant did not have the character. 


Mr. DIcKEY: I think we ought to distinguish between this type of gov- 
erning board—and the New York Board is similar—and the type that is the 
creature of the legislature, as in California, where there is a decided 
tendency on the part of the Supreme Court to be severe with the exam- 
iners. There on moral character our bar examiners have constantly had 
until recently a difficult burden to overcome in proving lack of good moral 
character, and it was seldom that we were able to show it. 


Mr. APPEL: Don’t you think, as a rule, that is a good idea? 
Mr. DIcKEyY: It is terribly difficult, and usually not called for. Our 
new rules regulating admission have corrected this to some extent. 


Mr. APPEL: It is hard, but you are preventing a boy from practicing 
law and interfering in a profession which he is usually keen to enter. 
* * * * * 

CHAIRMAN BIERER: Now, gentlemen, this meeting is intended to be 
what it has been, a round table for free and open discussion of this matter. - 


I would suggest at this time a point that seems to be very definitely 
established in our examination of character, and that is that it is difficult to 
the point of impossibility to lay down any rule-of-thumb whereby we may 
say we have conducted an examination and definitely ascertained whether 
or not the applicant is of good moral character. 


I make the humble suggestion that if there is a final answer to this 
question, we have found the clew at least to it in the point raised a while 
ago, that we examine our applicants at the wrong end of their preparation, 
that in fairness to the applicant he should have a preliminary assay at the 
time of beginning his law study. 
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In those states where registration is provided, as in Pennsylvania, it 
is possible to get a preliminary look at the individual before he goes into his 
law study. Obviously it is much easier then to give him some guide as to 
whether it is probable, on the showing he makes, that he can qualify for 
admission to the bar by going and getting the technical training necessary. 
Obviously a rejection at that time removes many very persuasive human- 
itarian objections to telling the applicant, “No, you cannot under any 
circumstances come up to the standard that we set for the lawyers we 
intend to admit.” 


That suggests far-reaching inquiries into the more scientific form 
of character analysis and also into the aptitude test, which to me is 
the most interesting of the comparatively new proposals in the field of 
bar examination. 


Many of our established formal bar admission rules use the word 
“fitness” with the word “character”. It is, of course, very difficult to find 
out just what we mean by fitness, but we all know we have seen applicants 
whom we felt clearly should not be encouraged to proceed with their law 
study and in all probability should not be admitted. We weren’t quite 
ready to say, “That man should be rejected because he has bad moral 
character”, because we didn’t think we knew that, but we have been able 
to say that in our judgment he was plainly unfit. 


It seems to me that character investigation must be tied up more 
with an investigation into fitness as we go along, and that we must, by 


experimenting with various plans and devices, conduct a rather searching 
inquiry into both character and fitness at the time of the registration of 
the law student. 


It seems to me that on the experience which the states using the reg- 
istration system have had and on the much larger potentialities of the 
system, we may say that the registration plan is a real aid to character 
investigation. That may be tied up with the preceptor system. It may 
be under any method which gives us a chance to observe the applicant for 
three years during his preparation, after finding what his background is, 
instead of for three days perhaps at the time of the bar examination. It 
seems to me that the states using these methods have proved that some 
separate character investigation is useful, and by separate I mean other 
than that which the boards of law examiners or bar examiners give. 


Mr. DICKEY: Our examiners do not become very much concerned 
about the moral character of student applicants. Unless an applicant has 
been convicted of felony or some serious crime, or the facts are clear-cut 
and serious, they do not pay very serious attention to the rumors and so 
forth in connection with the student applicants. Their theory is, he hasn’t 
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developed a character yet, and it won’t be known what his character is for 
some years to come. They are, however, very much interested in the 
applicant for admission from another state. 


California has had about 200 applicants a year from other states, so 
we have quite a problem there. In the cases of such applicants we have 
very detailed forms of application for admission, in which questions more 
searching even than in Pennsylvania are asked. When anything adversely 
affecting the character of such an applicant is found out, it is the policy 
to require him to file a supplemental affidavit covering matters that may 
have come to our attention. In other words, the supplemental application 
can be made to bring out, through his own statement, any points that may 
have been brought to our attention. Should any of the answers be false 
that just about disposes of the applicant. 


It seems to me we are overlooking something here in which we can 
help each other. There may not be any other state which has had a serious 
admission-on-motion problem. I know you haven’t had it to the extent 
that California has. 


When you in Philadelphia have an application from a San Francisco 
attorney who, through correspondence, you find is somewhat questionable, 
how do you go about building a case sufficient to reject him? 


Mr. APPEL: Fortunately, so far as admissions on motion are con- 
cerned, in the first place, the attorneys have to present certain credentials, 
and I have adopted the custom, when a member’s application for admission 
on motion comes up, to write immediately to the state where he has been 
practicing for eight years, we will say, which is the length of time he has 
to practice before he is admitted, and to his state board of law examiners 
to give me whatever information they have. 


Mr. DICKEY: Yes, you write to me, and I reply to you, which is all 
I can do, to the effect that no complaints have been filed or no discipline 
has been administered against him. 


Mr. APPEL: Then-he goes through the same procedure and has to be 
approved. He has to satisfy the board as to his moral character. 


Mr. DickEY: How much trouble is it for him to get letters? To give 
you an illustration of what I have in mind, one man had a beautiful case. 
He had all the letters he needed. We finally just happened to write a 
letter to the district attorney in a county in Texas in which the man had 
sojourned. The reply was a telegraphic warrant for his arrest. They 
had been looking for him. 


Mr. A. W. RicsBy, of Oklahoma: What you are getting at is this 
situation: when you inquire about an attorney from the secretary of the 
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state bar association, about all the reply you can expect is that he appears 
on the rolls as a member of good standing and there has been nothing 
against him. But that is just on the surface. You don’t get any facts 
about it. 


Mr. DICKEY: No, you are not in position to give them, and I am 
not. 


MR. APPEL: We always require that he obtain a certificate from one 
of the judges of the court of last resort in the state in which he last 
practiced. 


Mr. DICKEY: Unfortunately, such a certificate is not hard to obtain 
because, I presume, the judges are not in a position to know very much 
about the practitioner nor to deny his request for the certificate. 


Mr. APPEL: He must be a member in good and regular standing. 


Mr. RicsBy: It is our experience that those certificates from judges 
are very obtainable so long as the judge likes you. 


Mr. APPEL: I shouldn’t say that would be so in Southern Pennsyl- 
vania. I can easily see that in the case of the lower courts it might be 
exceedingly easy, but I don’t feel the highest courts of the state are very 
free with the affidavits of character they give. 


Mr. RicsBy: You must have an unusual Supreme Court. 


Mr. MILO N. FEIGHTNER, of Indiana: Is your Supreme Court elected 
or appointed? 


Mr. APPEL: They are elected for one, two and three years. 


Mr. DICKEY: How about Indiana, for example? I am in a position, 
as secretary, to pay a reasonable fee to a lawyer who will make an honest- 
to-goodness investigation in the county in Indiana, let us say, from which 
the applicant comes, as to his moral character, report of which can then 
be used as the basis for developing through the applicant’s own supplemen- 
tal questionnaire that he lacks good moral character, if he does. How 
could I go about it in Indiana to get that information or that kind of 
report, confidential or otherwise? 


Mr. FEIGHTNER: I should think you could correspond with the 
parties he named. 


Mr. DICKEY: They are pretty careful, you know, to name the right 
parties. 


JUDGE SHARPNACK: If you will pardon me, I would suggest you 
write to the secretary of the board of examiners. He will in turn give 
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you the names of the members of the character committee in that county. 
You can go to the state board and those parties will make investigation. 


Mr. FEIGHTNER: You could write to Martindale directly, giving the 
place he comes from. 


Mr. DICKEy: It is easy to get a statement from a man, that in his 
opinion this or that occurred that should be looked into concerning the 
applicant, but he doesn’t want to say more about it. 


Mr. RicgsBy: Might this not be a good suggestion, then, to take back 
to our respective states on this problem of admission on motion: There 
has been an endeavor to set up means for disseminating information to 
the various states on all the lawyers in our respective states who have 
become embroiled in disbarment proceedings. If we could impress upon 
the secretaries of the various state bars the necessity of providing our 
Conference with that information, we would have a source from which 
to obtain, in a very few days, the necessary information as to whether 
or not an attorney has ever been mixed up in anything undesirable in the 
state from which he comes. 


Mr. DicKEy: If anyone writes to me, I give them the information 
directly. 


The matter I am concerned with is building a case that will stand in 
court. I can get opinions from individual members that probably his 
character isn’t so good, but the man giving the information doesn’t want 
anything said about it. I find out, in view of those letters, undoubtedly he 
shouldn’t be admitted. I have to build a case against the man in the Su- 
preme Court and am ready to pay a man to make an investigation back 
there. It takes a lawyer to doit. I suppose the secretary would cooperate. 
In San Francisco I could find a man to make that kind of investigation 
very easily. I suppose you could do the same in Oklahoma. 


Mr. ROBERT Z. HAWKINS, of Nevada: I might say we have had in 
Nevada a great deal of trouble with the attorneys coming in on motion from 
other states. We write to the secretary of the state bar association or the 
secretary of the board of bar examiners of the state from which the man 
comes, to the district attorney, to Mr. Shafroth, for anything he knows 
about the man, and then we pick five members of the American Bar 
Association in the city at random. If we don’t get a reply from more than 
one man in a large city, we send out another set of letters and keep at it 
until we get some member of the American Bar Association who knows the 
man. If he knows something about him against his character, we go into 
it more fully. 


Mr. APPEL: Do you often get opinions against the man? 
68 

















Mr. HAWKINS: Yes, we often do. A great many people get into 
trouble and want to come to Nevada. I think the majority of the members 
of our board are also members of The State Bar of California. Yet as 
you just said, unless the man has been jacked up, we write you and you 
come back and we know nothing about the record. I wonder if it would 
be possible to get the various state boards to investigate, as fully as they 
do a new applicant, a man in their own state who has applied for admis- 
sion to another state. 


Mr. DICKEY: There is nothing The National Conference can do, in 
my opinion, on the matter of admission of attorneys in other jurisdictions, 
more important than to set up machinery whereby California can get in 
touch with Indiana or Nevada or Pennsylvania or vice-versa and know 
where to go and how to get a real investigation of character made. We 
have a $100 applicant fee in these cases and the purpose of it is to make 
that kind of investigation. The time should soon come when an attorney 
will not be able to move to another jurisdiction as soon as his lack of 
good character becomes apparent. 


JUDGE AILSHIE: What kind of requirement do you make in California 
with reference to the previous engaging in practice and as to residence? 


Mr. DICKEY: The requirements for admission on motion are these: 
A $100 fee and three months’ residence. The applicant must file his regis- 
tration, as we will call it, three months prior to the application, so we 
have the three-months period in which to investigate. He must have 
practiced four years out of the last six in the state from which he comes, 
and he has to take a written one-day examination, no matter who he is, 
called an attorneys’ examination. It is an examination mainly on practice 
and procedure but also covering the principal features of California sub- 
stantive law that are peculiar to California. 


CHAIRMAN BIERER: Professor Tracy, how can the law schools en- 
lighten us on the character investigation? 


PROFESSOR JOHN E. TRACY, of Michigan: That has been discussed 
very much indeed. I would like to get the opinion of the bar examiners 
on this. 


I want to say first, in regard to the Pennsylvania system, as far as we 
go it works very well. We have quite a large number of students from 
Pennsylvania who come to our law school. I have talked to them and they 
all understand the registration very well and have a preceptor and go home 
in the summer and keep in touch with him. They are mostly from the 
smaller places. We don’t have many from Philadelphia. 


I want to ask: Do the preceptors do their jobs in the big cities? 
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Mr. APPEL: Not as well in the large cities as in the smaller ones, 
but they do it pretty well, surprisingly so considering they are very busy 
men. 


Pror. TRACY: A year ago at a meeting of our faculty, we had the 
question come up as to what the bar expected of us when we gave a man a 
diploma—if they considered that a certificate of moral character. 


We had a fellow from New York State about whom we heard a lot 
of rumors around the campus. He had gotten into debt with a lot of stores 
and had changed his residence several times. They couldn’t locate him 
and came to the secretary of the law school to find him. He had borrowed 
a book from our library to send home to his father, and that was against 
the rules. He had to wire and get it back. There were half a dozen 
things of that kind, none of which was bad enough to hang a man on, 
but which made us fearful about turning him loose on clients. The ques- 
tion was: Was it our duty, after keeping him there three years—and he 
had done creditable work—on the last year, when he intended to grad- 
uate, to give him his diploma, or should we withhold his diploma entirely, 
in which case he could not take the New York bar examination, or should 
we simply report our suspicions to the board of examiners in New York? 


We couldn’t make up our minds what to do. We finally held up the 
diploma for six months. We hoped that would be a lesson to him. If 
anything else turns up, we will catch it before he is admitted. Personally, 
I felt we should have sent a letter stating just how we felt about the 
fellow to whom we were giving a diploma. I would like to know what your 
opinion is. What do you think the law school should do? As far as I can 
understand by examination, the schools as a rule do not feel that that is 
their responsibility. 


CHAIRMAN BIERER: I think that feeling is true. Yet at the same 
time they could give more useful information to the examining authorities, 
the bodies in charge of the investigation, where the student applies for 
admission, than almost any other machinery we have. They watch him 
as he studies law and acquires his technical knowledge and have an oppor- 
tunity at least to know something of his moral workings and processes that 
the ordinary observer, even in his home community, may not have. It 
seems to me the schools could be of great help to the examining authorities 
by simply giving them sufficient information of that character. 


Mr. APPEL: The first suggestion I would have would be to give a 
conditional degree. The second thought I had was that the things he 
did were not the sort to warrant your not giving him a degree. What you 
are really doing is passing the buck to the bar examiners, because if you 
gave him a degree and wrote to the bar examiners it would be up to them 
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to decide whether he was eligible to be a lawyer. They would have to feel, 
in the first place, that the information you had was not sufficient to refuse 
to give him a degree and would have to make up their minds independently 
on facts about which you knew more than they did. 


CHAIRMAN BIERER: That information might be added to other data 
in possession of the examining authorities, however, that the school might 
not have. Some of it might be very enlightening, where one instance 
alone would not control the decision. 


Mr. APPEL: It depends on what a degree is supposed to show. 
There is some sort of feeling that a degree ought to have something to 
do with character as well as the fact that he had studied law for three 
years. 


Mr. DICKEY: Our bar examiners would say in this case that if it 
wasn’t serious enough for the University of Michigan to withhold their 
diploma, they would not be very much concerned about it. If it was another 
school, perhaps without any standards, they wouldn’t pay any attention 
to the diplomas. 


Mr. STANLEY T. WALLBANK, of Colorado: There is one item that Mr. 
Dickey mentioned that I think is of tremendous interest here. That is 
the establishment of some information between our various boards. If 
the Executive Committee could, with its very limited budget, develop 
some system like that and make it available to the various jurisdictions, 
certainly it would be a tremendous help not only to them but to all of us. 


Mr. DICKEY: Isn’t it a proper function for The National Conference? 


Mr. WALLBANK: I think it might be a very proper thing for us 
to consider. 





New Rules Adopted in the Philippines 


Heretofore a different examining board has been appointed to conduct 
each bar examination held in the Philippine Islands. Rules, effective 
July 1, 1933, provide for an examining committee of six members of the 
bar, who shall serve for three years, and a Chief Justice of the Supreme 
Court, who shall act as chairman for one year. An unusual provision, in 
reference to repeaters, is as follows: “Duly qualified applicants will not 
be admitted to more than four examinations; Provided, That any applicant 
who fails four times will not be permitted to take any subsequent exam- 
ination until he has completed another regular four-year course in an 
approved law school as set out in rule 5. Thereupon he will be permitted 
to enter another four examinations... .” 
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Law School Enrollment Increases 


For First Time in Five Years Autumn Attendance Exceeds the Previous 
Year. College Attendance Continues to Decline 


ESTIMATED AUTUMN ENROLLMENT—DEGREE CONFERRING LAW SCHOOLS 
1928 1929 1930 1931 1932 1933 


Number of Schools... 173 180 180 182 185 194 
Enrollment 47,415 45,150 41,850 40,315 38,291 39,133 
Percent Increase 

or Decrease 

in Enrollment ........ —4.8 


LAW SCHOOL ATTENDANCE IN THE UNITED STATES, 1921-1930* 
1921-2 1922-3 1923-4 1924-5 1925-6 1926-7 1927-8 1928-9 1929-30 1930-1 
32,213 36,230 39,782 42,743 44,340 47,357' 48,593° 48,942° 46,751° 43,323° 





Figures taken from the Annual Review of Legal Education of The Carnegie Foundation. 
1,3,5,6 denote the number of schools at which the attendance for that year is not known. 


LAW SCHOOL ENROLLMENT BY CLASSES OF 109 SCHOOLS WHICH HAVE 
REPORTED FOR LAST SIX YEARS TO AMERICAN LAW SCHOOL REVIEW 


1928 1929 1930 1931 1932 1933 











First-year Class ...... . 11,979 11,341 10,361 10,410 10,844 10,840 
Second-year Class ... 9,012 8,805 8,607 7,650 8,098 8,218 
Third-year Class .... 8,490 7,789 7,796 7,564 6,811 6,876 
Fourth-year Class .. 1,156 1,549 1,136 1,268 1,146 999 


30,637 29,484 , 27,900 26,892 26,899 26,933 











LAW SCHOOL ENROLLMENT BY CLASSES OF 71 SCHOOLS (INCLUDED IN TABLE 
ABOVE) NOW APPROVED BY THE AMERICAN BAR ASSOCIATION WHICH HAVE 
REPORTED FOR LAST SIX YEARS TO AMERICAN LAW SCHOOL REVIEW 


1928 1929 1930 1931 1932 1933 


First-year Class ... 7,096 6,626 6,259 6,375 6,619 7,351 
Second-year Class ... 5,129 5,257 4,978 4,711 4,795 4,894 
Third-year Class 4,518 4,522 4,829 4,496 4,236 4,208 
Fourth-year Class .... 293 361 272 305 237 141 


17,036 16,766 16,338 15,887 15,887 16,594 




















UNIVERSITY AND COLLEGE ENROLLMENT, 1927-1933 
1927 1928 1929 1930 1931 1932 


Full-Time Students— 
Percentage of Increase 28% I 2%11.5%1 3.5% I 6% I 
or Decrease (over 1922 4.5% D 
over previous year figures) 
Total Enrollment 
Including Part-Time 
and Summer School— 
Percentage of Increase 25% 1 2%12. @I1 1. @I 
or Decrease (over 1922 5% D D 9% D 
over previous year figures) 


Note: The Statistics for ‘“Tiniversity and College Enrollment” are taken from “School 
and Society”. The 1933 enrollment in 546 schools on the list of the American Council of 
Education is 607.000 full-time students and the total enrollment,. including part-time and 
summer school students, 888,000. 
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